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Sec. 25-1. Purpose.

ThepurposeufthisJudgmentCollecﬁonOrdi-
nance is to provide the legal means to enforce
judgments obtained through the Cherokee Court
and to provide ized procedures to ensure
consistent and uniform duse
(Ord. No. 333-A, 11-5-1998;
1999)

process.
Ord. No. 548, 5-13-

Sec. 25-3. Definitions.
As used in this chapter:

(8) Affidavit means a written statement of
fnntsswomtobythapersonaigningitandveri—
fied by a notary public.

® Aggreguteualuemeanﬂthssumtotalofthe
debtor's equity in the property.

(© Attuchmeutmeansalegalprocedurebeﬁ:re
the GourtwherebythePolineareauthorizedand
mqlriredtoseizaeertainpersunnlpmperbybelong-
ingboadsbwrinurdertoensurethatamditor
will be able to collect on a judgment when it is
finally entered in the Court.

(@ CourtmeanstheCherokeeCourtofIndian
Offenses, or its successor Tribal Court.

(e) Clerk or Clerk of Court means the Clerk of
the Cherokee Court of Indian Offenses or its
BUCCESsUr. '

(f) Dependent means any individusl, including
aspouse.whorequiresandisactuallyrece&ving
gubstantial suppoart and maintenance from the
- debtor.

(g) Disposable earnings means that part of
eamingnremainingmerdeducﬁngfedaral,state,
and social security taxes.
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(i) Earnings garnishment means the legal pro-
casathrougllwhichthseamingsofadebturare
required to be withheld by a third party for
paymentofaCourtaancﬁ.onedjudgmsnt

()] Equipme!ttmeansgoodsusadorbonghtfor
use primarily in a business.

(k) Equity means the fair markst valus of
property, less any liens on that property.

(I)Emcutionmeansthelegalpmwdurethat
takeaplaceaﬂ:erthe(}omthasentezadajndg-
ment, whereby the Police are authorized and
requh'edtoenﬂ)rcethecourt'sjudgmentbyeiz-
ing certain personal property of the judgment
debtaor.

(m) Exempt means free from any lien obtained
byjudidalprooeedingsandnotlinbletoeeizureor
sale on execution or on any provisional or final
process issued from any Court.

(n) Foreign courts means the courts of the
various federal, state, and federally recognized
Indian Tribes of the United States.

(0) Judge means a Judge of the Court who was
appoinhadbytheEastemBandofCherokae'h'ibal
Council with the responsibility for administration
of the Court.

(p) Judgment means:

(1) The determination of the action. It may be
final or interlocutory.

Each judgment shall specify the relief
granted or other determination of the
acﬁon.andthenameandplaeeufrasi—
dence of each party to the action.

Evaryﬁnaljudgmantsha]lgrantthere—
lief to which the party in whose favar it is
rendered is entitled, even if the party has
not demanded the relief in the pleadings.
¥f there is no answer the relief granted to
the pleintiff shall not exceed that de-
manded in the complaint. If the amount of
moneysoughtwasexclndadfmmﬂmde-
mand for judgment, the Court shall re-
qui:athsplainﬁﬁtnspeciﬁﬂzeamanntuf
moneyclaimedandprovidsfhntinforma—
tion to the Court and to the other parties
priortotheCourtanderingjudgment.

(2)

_(3)
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@ Judgmeutaeditormeansthapersonwho
has obtainedaCourtjudgmmtagainstachbor.

(r) Judgment debior means the person against
whom a Court judgment has been obtained.

or entaredinwriting,andnntincludedina
judgmant,whinhdetermines goms point or directs
aomestapintheprweedings.

(w) Service orservedmeansdaliveryofleg'al
documents which must be presentedineithaof
the following manners: .

(1) Document(s) personally hand delivered to

the named party; or

2 Sent by certified mail.

Allservieemnstbedocumentedandacopymust
bedaliveradtotheClerkofﬂ:eCourt.

(x) Writ means an order of the'Court.
(Ord. No. 333-A, 11-5-1998; Ord. No. 548, 5-13-
1999)

Sec. 25-3. Examination of judgment debtor.

debtor atleastzldaysbefurethehearing.

(b) At the examination the Judge shall swear
thsjudgmentdebim‘underoafh and the judg-
mentcredﬁurandlorﬂmJndgemayaakquesﬁons
direcﬂyrelawdﬁothajudgmsntdebtor'sparsonal
assatsandﬁnannes.'mejudgmentcreditormy

ayrullstubs.taxreturns,etc.,hobepmvidedby

- P
thsﬁxdgmsntdebj:orattheheaﬁng.

() Ifthejndgmentdebturfaﬂstoappearaﬁ:ar :
notice of the hearing, the judgment debtor shall
bembjectbothec‘wﬂeontemptpowarsofthe

Court.
(Ord. No. 833-A, 11-5-1998; Ord. No. 548, 5-13-
1999)

Sec. 26-4. Reserved.

Sec. 26-8. Enforcement of foreign judgments.

(a)Fullfaithandcreditshallbeglvento
judicialproceadingsofa]lfederalcomrts.state

.Courts,andCourtsofthefederallyreeOgnized

Indiannaﬁms.'nibes,orbands,includingcm
ofhdianoﬁensesthatezbandfuﬂfnﬂhandcradit
tojudgmaniaandords:sofﬂ:leEasbamBandof
CharokeeCourt.ThepnrpoaeofﬂﬁschnpbariBto
promote justice, better relations be-
tweentheEastamBandandotherjurisdicﬁons.
and to encourage reciprocel action by foreign
Courts. 'Additionally, the Court may enforce B
foreign j undsrprinciplesofcomitywhen
it would serve justice to do so.

(b) Any person who has obtained a foreign
court j ghall be entitled to seek enforce-
ment of the judgment through the Court. The
judicial orders and of foreign Courts,
unlessubjectedb),haveﬂlaaamaaﬁectanﬂare
subject to the same procedures, defenses, and
prmedinssﬁ:rreopening,vacaﬁng,ursbayingas
judgments ofﬂzeEastsmBandofCharokeeOom't
andshallbeenfumedm'saﬁsﬁedinlikamnnet.

(c)Thspeﬁﬁonarshallﬁleawrihbenpeﬁﬁon
with the Clerk of the Court, which ghall be
thenticated copy of the
fureignconrt'sjudgmentsoughttobsenﬁmed.
Thapeﬁﬁonuhallsetforththeﬁonawing:

(o)) The names of all parties to the foreign

Courtjudgmentsuughtboberewgnized
and their respective addresses;
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(2 'l‘hetypeofraliefgrantedinthefureign
Court's judgment;

The date the foreign Court's judgment
was entered;

Therecordufanysubsequentenh-iesot
Gomtacﬁonuﬁa@gthaﬁoreignCourt‘a
judgment,suchaslevies,emcuﬁon,gar-
nishment, paymentsmpa;ﬁalaaﬁsfae-
tion, etc.; and

@

@

®)
believes relsvant.

Promptly upon the filing of the foreign
ont the Clerk of the Court shall serve notice
foreign judgment to the jude-
ment debtor. The judgment debtor ghall have 16
daysinwhichtoﬁleanobjecﬁontotherecngnio
tion of the foreign Court judgmen

t with the Court,
if thereis no auchobjacﬁon,thsjudgmentshallbe
enforced.

@

(e) If recognition of a judgment is objected fo
by the judgment debtor, the Judge must be satis-
fied, upon jcation and proof by the judgment
debtor with respect to gubsections (1) through (6),

(1) The foreign court had personal and sub-

ject mattet j < cdiction:
The order or judgment was obtained with-
out,ﬁ-aud,dmm,oreoercinn;

The order of judgment was obtained
throughapromsthatnﬁnd'edfah'nﬁbice
and fair hearing;

The order or judgment does not contra-
venethepublicpolisyufthaEasbamBand
of Cherokes Indians; and
Theurderorjudgmentisﬁnal,va]idand
enforceable under the laws and proce-
dures of the rendering Court.

(2)

@

@

®

(ﬂIftheConrtissaﬁsﬁedt.l;attheﬁveela-

besnmst,thanthecourtahall

25:6
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(g) Pursuant to 108 Stat. 1796, of the federal
statutes, the Eastern Band of Cherokee Court
ghall give full faith and credit to all Protection
Orders issued consistently with subsection () of
BaidstamtepruvidedtherhecﬁonOrderisﬁled
withthscourtandentaredwiﬂﬂawenforment
within 30 days of Court jurisdictional residency.
However, law enforcement may immediately en-
forueaProtecﬁMOrderduringfheintaﬁthen
providadwithnoﬁceandacopyofthel'mtecﬁon

(Ord. No. 383-A, 11-6-1998; Ord. No. 648, 5-18-
1999)

Sec. 25-8. Earnings garnishment remedies.

(a)WzthinﬁvayearsaﬁeraCourtordaror
judgmenthasbeenanteradagainstajudgmant

(b) ThaMuﬁonforWritofGamishmentsha]l
beserve_donthejudgmantdebtorzldaysbefore
thed.atasettohearﬂ:eMoﬁonforWritof
Garnishment.

(c)ThsmaﬁmumporﬁonofeamingBofa
judgment debtor that are subject to garnishment
is 20 percent of disposable earnings.

(1) At the hearing, the judgment debtor may

t evidence to establish by a prepon-
derance of the evidence that garnishment

of any wages will impose a substantial
hardship upon the health and welfare of
the judgment debtor.

(2) The judgment debtor may also put on
evideneethatbecanseofsnbstanﬁelhard-
ahipalesseramnuntthanthezopement
. above in subsection (c) should be
garnished.

Upon the of substantial hard-
shipevidsneebyﬂmjndgnantdebtor,ths
determine whethier or not a

(3)
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ment creditor, to determine whether the

judgmmtdehtorisabletopsythagar-
nishment amount sought.

(d)’l‘hejudgmantdeb'bormayesbablishbya

1999)

ofthaevidennetha!fthegarmsh-

Sec. 25-7. Attachment remedy.

(a)Atthetimeoftheissuanceufasnmmcns
andwmplaintinadvﬂacﬁun,oratanyﬁme

prior to final §

ent,.a creditor may file with

the Clerk of the Court a request for a prejudg-
ment Order of Attachment.

@)

Thenamreandspeciﬁnamountofﬁm.

debt'dmtisowedtothecrediturbythe
debtor; and .

That the personal property being at-
tachedmnstbegpeciﬁeaﬂyidenﬁﬁedas
nontrust property belonging to
the debtor; and

vandalimnorremnvalufthsprupertywould
jeopardize the ability of the creditor to
eoﬂsctonthejudgmentthntmaylaterbe
cbtained.

(c)IfthaJudgaorGom’tissaﬁsﬁedaﬁer
reviswingtheeomphintandaﬁdnvit.theJudge
arCourtmayismanOrderofAttachmentofthe
deaignatadpersonalprOperty.'lhaPolieeshallbe
giventheOrderofAthachmsnt,andthePoliee

shall seize anypropertyidentiﬁedbythe order.

(o)} Seized property shall be kept in storage
underthemntrolofthaPolioeorinths
aventthatamoturvehinleisseizeisaid
saized vehicle shall be kept in the parking
1ot of the Police. - .

(2) Saiﬂpersonalpropertyahallbeheldby
thePolicependinganyfurtherurderof
the Court.

(d)Ifacreditorprevaﬂson'd:ecomplaint
agaiqstthedebtnr,thejudgmentcredibormnst
fol]owsecﬁnn25-8inregardstothesaleofsaized
property.

(e) AnOrdarofAthachmentshallnotbeissued
unﬁltheaediborhasﬁledwi&the(ﬂsrkasmty
bondurcashbondinthesnmof%w.oo.Said
bondshnllbeneceasarytoprovide adequate se-
cuﬁt:ytothedebborforanydsmngssmedebtor
may sustain by reason of the attachment, and
shanheﬁledwimthaCourtmtheeﬁactthatif
the debtor recovers the j i
s,hallpayalldamageswhichthedebtormay
susbainbyreasonofthaattachmant.

@ Thsdebtorshallbeaarvedwithﬂ:eOrderof
AttachmantatthsﬁmathePoliceseizafheper-
propertyofthedabm.lfﬂledebturisnot

bepwbedinaemspicmuplaneonﬂmdoorofths
dabtm’shome,andawpysantbymﬁﬂad'maﬂho
the debtor. Sunhservineshallbedocumentedfor
Court records.

® Atanyﬁmefoﬂowingthaissuaneeofan
OrderofAttachment,medebmrshnnbeenﬁﬂed
tocha]lengetheva]idityof’dmissuanneofthat

_OrderbyﬁﬁnganwponsetoodsrofAttach-

ment.AtthetimethattheresponBeisﬁledwifh
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the Clerk of the Court, the Court
hearing,

shall note &
andnnticeofsaidhearingahallbaaervad
lﬁdnysbeﬁn'eﬂ:a.thear-

)

3)
4

Thntnodsbtisuwnedtothemditnr,ur

Thnttheppopertysoughttobeattachedis
exempt under section 25-10.

) IfthBCourhdsterminesdmttheprejudg-
mmtOrderofAttachmsntwaswrongfuByismed.
theConrtmayhnposeaﬁnenpto%O0.00and
order payment of the dsbtor's attorney fees and

costs.
(Ord. No. 333-A, 11-6-1998; Ord. No. 548, 6-13-
1899)

Sec. 25-8. Execution remedy.

(a) A judgment which requires peyment of
mnneyorthedeliveryofpropertymaybeenforeed
byanOrderofExecuﬁnnintheCcmtwithinﬁve
years after judgment is entered.

(1) A juigment creditor shall file a written
Motion with the Clerk of the Court con-
taitﬁngaeonciseatatamantnffacl'sregard-
ing the judgment and the judgment

creditur'sintereatinseizingandexacub- :

ingnponthepersonalpropertytqsaﬁsfy
the judgment.
TheMoﬁonshallbapemona]]ysarvadon
thajudgmentdabboratlaastlﬁdmwior
to the hearing.

b Att.hehearing,iftheJudgeissaﬁsﬁad
the judgment creditor remsains and
there exists personal property of the judgment
debtar that is not exempt under section 25-10, the

@

that

L1124
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JudgeshallissuesnOrderofExecuﬁon.The
Order of Execution shall specify the personal
propertythatmaybeseizedbyfhePoliee.

(1) Personal property that is geized by the
Police shall be held in storage or in the
case of a motor vehicle in the parking lot
ander the control and authority of the
Police and shall not be removed pending
further order of the Court.

Anypropertysoseizedaha]lbeibamizad
inareceiptbythePolice,andacopyof
gaid receipt will be delivered to the Clerk
of the Court.

@

(c) Reserved.

(d) Within 14 days after seizure of the property
seized under the Writ of Execution, the Clerk of
Courtsha]lpostattheplacedasignntedbythe
Cherokse'llribplCouncﬂfurtheposﬁngoflegal
nnﬁceaandatleasttwopnbﬁcplaeeawifhinﬁe
CharokeelndianReservaﬁnn,noﬁcesofsalecon-
taining a full description of the property to be
gold, together with the appraised value of each
item and the time and placs of sale.

o)) The sale shall be held not less than ten,
normurathqnzo,daysaﬂ:ertheposﬁng
of notice as provided above.

The sale shall be conducted between the
hours of 9:00 a.m. and 4:00 pm. at the
Cherckee Courthouse or such other public
place as may be designated by the Clerk.

TheClerkoftheCcurtsha]lselltha

property publicly to the highest bidder for
cash.

2

3

(e) The Clerk shall pay into the Court the
expenses of the sale and any unpaid Court costs of
eitharpartyfmmtheproeeedsofsaleandshall
paythabalaneeuphothefullamountofthe
the judgment creditor. Any excess
to the judgment debtor. The
Clerk shall deliver a bill of sale or deed, which-
ever chall be appropriate, to the buyer upon
request.

bo
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@) IfthEpropertyramninsunsoldaﬂ:arthe
additional 14-day period, then upon re-
questofthajudgmenta-editcrandpay-
mentofanwsha,saidsaimdpersonal

ereditor and it shall be credited ageinst
the amount owed on the judgment.

2) Ifthapropertyremainsunsoldandun-
claimed by the judgment creditor, the
Clerkghaﬂdeclarethepmpertybackto

said seized
judgmantdebtutwithinSOdays,theprop-
erty may be deemed sbandoned and de-
by the Clerk.
(Ord. No. 333-A, 11-5-1998; Ord. No. 648, 5-13-
1999)

Sec. 25-9. Repossession remedy.

(a) A creditor shall repossess personal prop-
erbywhanthadabﬁorisindefaultonthemmtand-
ingbalanceduaonaninstaﬂmentwnh-actunly
byiniﬁaﬁnglezalproceedingBﬂ:rdughﬂ:\eCourt
whichleadstoaCourtorderauthm'iﬁngrepos-
session.

(4} Thscreditorshallﬁleaeomplaintfor
ion which shall contain a concise

thedebbor.'lheeomplaintshaﬂbesmed
on the debtor at least 16 days before the
hearing.

@ Thadabbormayﬁleananswermtha
creditor's complaint at any time prior to
the hearing.

such order shall direct that a creditor may repos-

sesathepmpartyonlywhenawompaniedbya
Police Officer.

sesaion&omtheCom‘t.thecreditormaybesuh—
jacttooneormoreofthefollowingsancﬁons:

(D Buainssslieensaorpermittotransact
business on the reservatior shall be sus-
pendsd for a pericd of 30 days;

(2) A fine shall be imposed in an amount not
to exceed $1,000.00;

(3) The propertyunhwfullyseized
ghall be returned to the debtor pending a
hearing on repessession.

@ A creditor may repossess personal property
thatissuhjecttoavalidsacurityinherestwiﬂlout
a court order, that the repossession is
anthorized by the voluntary written consent of
thadebturgivenaﬂzradefanltonaninshnmsnt
eonh'act.Apre—dsfanlteonsentshallbevoﬁdand
unenforceable. Attempted use of a pre-defaunlt
eonsent,oranybreachofthepeacebythecreditor
or his agent, shall be subject to sanctions under
subsection (c) of this section.

(Ord. No. 333-A, 11-5-1998; Ord. No. 548, 6-13-
1999)

Sec. 25-10. Property exemptions.

(a) Thissecﬁonshallbeeunstmedtosecureits
ftﬂlbenaﬁttodebtursandtoadvancethehumane
purpoaeofpreservingtodebmrs and their depen-
dents the means of obtaining a livelihood, the
enjoyment of property necsssary to sustain life
and the opportunity to aveid becoming public
charges.

(b) Nopropertyofajndgmsntdebtorsha]lbe
geized except pursuant to a valid Order of Execu-
tion entered by the court pursuant to section 26-8.

(c) The debtor's interest in or right to recsive
the following property is exempt:
(1) Homestead and real property. The desig-

nated place of residence by the family.
This homestead exsmption does not apply

a——,
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(6)

(6)
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intheeaseufajudgmantmdiburwhn
holdsavalidsecurityinterestinthejudg-
mentdebtnr'shomeorresidenﬁallease,

erty exem: on is automatic and no filing
of any documents ghall be necessary to
preserve it.

household use
dent of the debtor, not to exceed $5,000.00
in aggregate value. )
Businesspmperty.Equipment.inventury,
and o) books used in the busi-
ness of the debtor or the business of a
d of the debtor, not to exceed
$5,000.00inaggregatavalne.

Child support, family support or mainte-
nance payments. Alimony, child support,
family support, maintenance or peparate
maintenance payments o the extent rea-
gonably necessary for the support of the
debtor and the debtor's dependents.

Motor vehicle. One motor vehicle not to
meed$2,000.00inequityvalua.Assuch.
ifthefairmquetvaluaofthevehiclelass
any liens on the vehicle is less than
$2,000.00 then the vehicle is exempt.

vaisioufprburiaLCemebarylots,abova
ground burial facilities, burial monu-
ments, , coffins or other arti-
cles for the burial of the dead owned by
thedebtorandintenﬂedﬁ:rthabm'ialof
the debtor or the debtor's family.

Percapitadistributions.Pareapita distri-
butions of net gaming revenues from gam-
ing enterprises of the Eastern Band of

arR.0

§ 25-10
Cherokee shall be completely exempt from
any i or execution, except as

get forth in the section 16-23 of the Cher-
okee Code. This per capita distribution
exemption is automatic and no filing of
anydocnmentashallbeneeeasarytopre-
perve it. .

(8) Bonuses and casino winnings. Bonuses
and casino winnings shell be exempt.

maymakatheclaimattheﬁmeofsaimaof
or within a reasonable time after the
saizura,butshallmaksﬂ:eclaimpriortothe
disposition oftheprupertybyaale.Withrespectw
propettyparﬁaﬂyexemptundarthissecﬁun,the
daimingofanexempﬁonindudasthaproceeaof
gelection required of the debtor.
1 Thedsb’mrorapersonacﬁngonthe
behalf shall make any required

)
righﬁsbyinﬂingtofollowtheprocednres
undsrthissecﬁnn.Aeonhantualwaiverof
exemption rights by any debtor before
judgmentontheclaimisvoid.

(3) Upon a claim of exemption rights by the

debtor to the Court or the Police Officer

thsClerkshallsetthsmatberforheaﬁng
bytheCourtandgiveatlaastlﬁdays'
noﬁeebotheparﬁea.ThaConrt,inmak-
ingadsbarmin:ﬁonastotheexbentprop—
ertyisreasonablyneoessaryforﬂxe sup-
port of the debtor and the debtor's
dependents,isnotlimibedtothastandard
of living to
debtor's dependents have become accus-

tomed.
(Ord. No. 333-A, 11-5-1998; Ord. No. 548, 56-13-
1999)

4



Tribal program or Tribal entity obtaining the
securibyiﬁterest.-orwhanthem]lataralispos-
seuadbythe'l.‘ribeor'&ibalenﬁty.

(Ord. No. 96, 1-10-20086)



EASTERN BAND OF CHEROKEE INDIANS  |Case.

THE CHEROKEE COURT
POST OFFICE BOX 1629
CHEROKEE, NC 28718
Plaintiff
Y
Motion for Remed
Defendant Pursuant to Chapter 25

o Motion for Examination: requesting the personal appearanceof the judgment debtor in the Court to answer
specific questions regarding the judgment debtors personal asssts. (Must be served 21 days before the hearing.)

If the judgment debtor fails fo appear after notice of the hearing, the judgement debtor shall be subject to the civil contempt
powers of the Court. (Ord, 333-A, 11-5-1998: Ord. 548, 5-13-1889)

o Earmings Gamishment: means the legal process through which a portion of the eamings of a debtor are required fo

be withheld by a third party for payment of a Court sanctioned judgment. (Must be served 21 days before the hearing.)
O Wages O Salary o0 Commission o Otherwise

Note: 20% is the maximum percentage of desposable eamnings that can be gamished
Presentation of a substantial hardship must be presented at the time of the hearing for a % reduction of the gamishment.

o Motion for Execution:A judgment debtor shall file a written Motion with a concise statement of facts regarding the
judgment and the judgment creditor's interest in seizing and executing upon the parsonal property fo satisfy the judgment.

A Judgment which reguires payment of money or the delivery of property may be enforced by an Order of

Execution in the Court within fen years after judoment is entered.
Exemptions of a Judgment debtor can be found in Chapter 25 "Judgment Coliection” packet which can be obtained from

the Clerk of Court upon raguest.
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